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	PROPERTY ASSESSED CLEAN ENERGY
(p.a.c.e.)


BACKGROUND:             Property Assessed Clean Energy (PACE) is enabling legislation allowing Florida’s local municipalities to finance through private investment sustainable retrofits and improvements to existing commercial and residential structures. The state of California first passed a PACE program in 2008, with the first PACE bond issued by Berkeley in January 2009. Over fifteen states, including Florida, have since passed or are currently considering this enabling legislation.

                                               The PACE program is funded through either public or private financing; public financing is accomplished through bonds issued by municipalities, and private financing is accomplished through financing companies. The Program features no upfront costs to homeowners and no costs at all to the local government. A PACE bond allows residential and commercial property owners to finance energy efficient improvements today with a repayment term up to 20 years as an annual non-ad valorem assessment on their property tax bill. 

ISSUES:
As opt-in, non-mandatory, non-subsidized financing, PACE is a viable option for property owners hoping to reduce consumption and save money in the long term through investment in energy efficiency. This market-based financing option, however, must allow for recoupment of the assessment through tenant pass-throughs on commercial properties, as well as ease of sale for residential and commercial owners within the 20 year assessment term. 
                                               PACE is touted as a significant job creation tool, promising a resurgence in green construction trades, a particular concern in Florida. The program accentuates the movement toward energy independence and reduction of Florida’s carbon footprint, while offering the property owner long term lower energy bills and positive return on investment. Commercial lenders, too, are benefited with increased property values.  
BOMA’S POSITION:       BOMA Florida is committed to the preservation of our environment, the reduction of consumption in commercial real estate operations, and implementation of energy efficient retrofits throughout Florida. BOMA Florida supports the PACE program as a job creation tool, energy efficiency initiative, and viable green retrofit financing option for property owners. However, BOMA Florida also has presented several questions, attached, regarding the business case of PACE financing.  
Action Requested: BOMA Florida supports signing the PACE legislation into law, which was sponsored by Senator Bennett and Representative Precourt, assuming all business case questions attached are addressed. BOMA Florida also supports its members to work with local municipalities in establishing local programs, educating local municipalities on the program, consolidating municipal involvement per regional geographic area, as well as running for local boards.
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QUESTIONS ON p.a.c.e. LEGISLATION, 
PRESENTED BY BOMA Florida GOVERNMENT AFFAIRS and Energy & sustainability committees 
Pending Questions

BOMA Florida supports PACE; however, there are some business case concerns, stated below:
1. Q: How has typical enabling legislation established the criteria needed to achieve “energy efficiency;” will the criteria be under the jurisdiction of each municipality or granting board? 

a. What will be the suggested basis for the criteria--what measures will the criteria be based on? For example, if the basis will be the uniform building codes of 2010, what will occur in the future with the changing codes—will the criteria change in tandem or via index to the changing codes?  

b. Will projects being submitted during a future change of criteria basis be able to grandfather into the existing code for financing purposes (for example, if the criteria basis is being updated from 2010 to 2015)? 

2. Q: How will tax write-offs be incorporated into this financing option? 

 

3. Q: Given the example of an unleveraged property in today’s conditions valued at $1 million obtaining PACE financing for a project costing $800,000, but valued in the future at $500,000 after a market downturn, decreased occupancy, and unrealized consumption decreases. If the property owner is unable to cover the $40,000 annual non-ad valorem assessment, who is responsible to cover this? Will the taxpayer base bear responsibility, or will it be the bond-holders, or both? 

4. Q: How has a PACE-financed property fared in the market in other geographic areas? 

a. Have subsequent purchasers encountered challenges in obtaining mortgage financing or stricter financing terms due to the seniority of the PACE tax lien?

b. Will lease terms disallowing non-ad valorem pass-throughs in Real Estate Tax reimbursements decrease value through decreasing NOI—is it therefore advantageous for Landlords to ensure non ad valorem pass-throughs are allowable in leases? 

5. Q: Will PACE financing in any way affect the assessed value of the property?

6. Q: The current reading of the bill refers to “affixed” improvements; will the common law definition of fixture serve here? With the changing technologies associated with energy efficiency, will this definition suffice? 

7. Q: §163.08(2)(b)(2) limits renewable energy improvements to the listed items; with the promise of every-changing energy technology, will other methods be able to be included? BOMA Florida suggests the legislation include the language “including but not limited to.”
8. Q: §163.08(9) refers to a 3 year period of prior ownership that the current owner cannot have been delinquent on property obligations; BOMA Florida is interested in understanding how this timeframe was set and is it reasonable, as it may deter new ownership?

9. Q: §163.08(12)(a) refers to a 20% of just value figure to require mortgage holder consent of PACE financing; BOMA Florida is interested in understanding how this percentage was set and is it reasonable for commercial as well as residential properties, as it may deter securing financing? BOMA Florida assumes that “just value” is defined as assessed value.
10. Q: §163.08(13) renders unenforceable mortgage agreements accelerating payment in the event the property owner obtains PACE financing; is this meant to be retroactive to existing agreements? Will this provision harm property owner’s changes of obtaining financing? 
11. Q: Will the interest rates associated with PACE financing be comparable to market loans? Will the interest from PACE financing be available for a write-off?
QUESTIONS ON p.a.c.e. LEGISLATION, 
PRESENTED BY BOMA Florida GOVERNMENT AFFAIRS and Energy & sustainability committees
QUESTIONS THAT HAVE BEEN PRESENTED AND ADDRESSED
1. Q: Will PACE financing apply to new construction? 

A: No, per proposed §163.08(10), properties without substantial completion or certificate of occupancy will not be qualified to participate in PACE financing. 
2. Q: Reportedly, California encountered difficulty in developing legislation language in addressing PACE financing for charter counties; does this enabling legislation have the same potential difficulty for Florida charter counties? 

A: The House of Representatives Staff Analysis addresses the charter county issue; “under existing county and municipal home rule authority, counties and cities may already have the basic authority to implement a PACE or similar program. Special districts, on the other hand, only have those powers granted to them by law.”
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